
Attorney Advertising

May 2015

Mach Mining for Defense in EEOC
Actions
By Phillip C. Bauknight

Last month, in Mach Mining, LLC v. Equal Employment
Opportunity Commission, 135 S.Ct. 1645 (2015), the United
States Supreme Court addressed whether the Equal
Employment Opportunity Commission's ("EEOC") statutorily
required pre-suit conciliation efforts are subject to judicial
review.   In an unanimous decision delivered by Justice
Kagan, the Supreme Court held that courts may review
whether the EEOC has satisfied its statutory obligation to
attempt conciliation with an employer -- essentially creating
a new defense in EEOC actions.   

Factual Background

This action resulted from a sexual discrimination claim filed
by a woman against Mach Mining, alleging that she was not
hired as a coal miner because of her sex, in violation of Title
VII.   The EEOC investigated the allegation and found
reasonable cause to believe that Mach Mining discriminated
against the complainant, along with a class of women who
also applied for mining jobs.  The EEOC submitted a letter to
Mach Mining, which invited both the complainant and Mach
Mining to participate in pre-suit conciliation and advised that
an EEOC representative would be in contact to begin the
conciliation process.     A year later, the EEOC sent Mach
Mining a second letter stating that the conciliation efforts
occurred and were unsuccessful.  

The EEOC then sued Mach Mining in District Court alleging
sexual discrimination in hiring.  The complaint stated that all
conditions precedent to filing a lawsuit, "including an
attempt to end the challenged practice through conciliation,"
had been satisfied.   Mach Mining filed its answer and
asserted that the EEOC had not attempted to conciliate in
good faith prior to filing suit.  The EEOC subsequently moved
for summary judgment and argued that its conciliation

EDITOR-IN-CHIEF

Vito A. Gagliardi, Jr.
973.889.4151
vagagliardi@pbnlaw.com

EMPLOYMENT LAW
ATTORNEYS

Phillip C. Bauknight
Janelle Edwards-Stewart
Marie-Laurence Fabian
Gary M. Fellner
Vito A. Gagliardi, Jr.
Thomas O. Johnston
Michael L. Rich
Eliyahu S. Scheiman
Deborah H. Share
Kerri A. Wright

James H. Coleman, Jr.
Retired Justice, New Jersey
Supreme Court

Maurice J. Gallipoli
Retired Judge, Superior
Court of New Jersey

Alvin Weiss
Retired Judge, Superior
Court of New Jersey

STAY CONNECTED

           

More on Us

 

 

http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb651q7laovn5He1wigeVffgV-kssXVT9WDfey8tY2I4bgsPmuos7bTdj7ttbEbtbkp8kU9qTEBtnZiJV-BngGSm6LvP1Qr5Z-Uj0eA1qLSAAm0YljsFGXVc24WkNBGZwtW54zFQbkPhVlywB9QN-dM2WTJws6aaAfS5GxLVCyp-Fhqa5L50dho4hMOeGd7lDlYdJVHlTVdHR-5Zq593X38kwN4YaIIPilfbWvkPYT3YNNw4druqZjTodf8Gtq5RjexeKlZZlUjPZHGn9_6biBzsl6QWKyCUwpCvtkJF-uNQF2oawgDjf99il4=&c=&ch=
mailto:vagagliardi@pbnlaw.com?subject=Employment%20Law%20Newsletter
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeU6wjTG5xff5A_dVoNi_aX-GPCchjJGQTOksUFydqZMInWl7DErnqJR6UxDHIje4F70MLN3QFbS-xjhBVPoRedgK3mNQ_WhLn3Ig-KPGBVhUvK5LNbaxQ1g8uy0zJ5ma4j0CDpo2S8FFP6mcCp_4j-S8sTnwnVUzvbJq0fYrMC-dc5lXCKB1mXrZ5mNYGBfbi41CjsJJMiH62tUQisz6XxfoS-ETCQKbj_Giq3z5UjTgrrvuZaBELaVdQ1f1vtd5WI_HP_lChkPgExHEvCUcklBN4AdSCh_glCemxA202BvFgGiwfJzvdGXgWB_gXBzlKXhT4aJnW7491jb04YDOV1A==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb656XXdfwjSUe2DQzeUgkBFu_1D8sK5Jx3iRzyNxo-mdpGS132kF3QzZ-siswAvHDYuK2WPGb3OLNsKktuoWUdif12YJvfdZE8YAo5p_Lrgcb95K6QVW9JXSDAqIHizQVsK0T3iRTgcw6zTofjdhZs1W5u9MccqcxskZHa-iWq3n4ZsTilwTJqE6EBL8iRavMcsxKoE_HYnZWCfFqNVyU2GFHsJQSKhB4IJeQXSWWsAw7blZsvqSr5I5OIl5pPD2OExLmWttwIbFjUmXj9G7Nm9vZJNy7G_YFnjSeP0J2_2TkoiRB97iDJcBun2I3CSfvWw6QwndeLtBGmL1IzTgrzyFRsfUAJaFiO4Q==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeHUkMMIE90sgy5lQ2fICXlL3aM-uWn6jPn6sjQlsYsoRB1LzDFQuEIk5ZwN2PwWhGHYRrb8RQFy-d6TmYy15mkclHn75ZnRRWZIytNQcuABIv8kgXQbGln0uRD2XEU3c7b4AcIiatUYmeeXHF4hhQU6otp8_eD8cEtS_Pa5tCp8FVHjYX6iFOVlqcqQn7GtqaGjH_6uf85mPHIhRqog6JO0fkasUvdLPveaPAtdAenV7a0IMK6PVrR4ZJsBxanfq7ARZ11naQb6D9lUCBopSu2HM1sUAwg2FTym-zj6iT1VBPSgPMC37Jdma9fX6SoB15vqj0HgfSR0YNeO4q04GcOg==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeq1ZppBUSVWBUk-2NvqoAvvmUjI_EuY0udUyO4v747LO6w0j2GdhQSsi0HynkWeUl3XCwtka4GEgAQDZaNr-qt9wimmikzol01WbGsHWTaM2gzI8wuBSFQc2B6C-G_xxTvJwWbCzyxElzHDOp9EpyX3yXpeaktkdOVVG497o4nP1r0SNA-jVj66TuqyJy-o9hM_X5YmgVT-BvBEGA9P5bNPgFYjTjbMW5Q8hYiWUrSLKhHpQR8k-DjSEEqZ5J4-7gGEqT4hBOdCSAuQKmoa-F1rZmybuIr65t2zyP5fl9J46FSSe8vghS6MG3WPPGgjBJj7Ku_PxmhvE=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBe-v2YC1-9ME637SYrE6rGsIpZOikcj5zYb8VwoEVFtYXLNJPBGJjh_FSBCMKjhcpMS8fVuRNRd1sRDlLLHkDNtE1OMXCsA1BSLX1sey2Gin-iuFJOXJxO4ENet87JbHuWc3Qtd_Y4RoLBymGEWann2OBTkf7yu4hCCbxQvaOCb07qyHFkLSMBDETsXQzadPzv723LMPvLyJ8-Sbn9yV_7dhoSsl_T5knhIgJWjOt1obqNlcKRLv5WmtXd7KHXAZHawwH4zyF6YqCUI03KlUQFfJJCxypw43AMlOihGNvnwkaIUVczxRlZsDXTCrouQ3Ta_E3mTP3bizXurub7owRhWA==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBePyPrFe5IYVXrFYq9vuNvK5XIHwAVd4odNoVR24EcoAEm6MftpavULW6tUJTn9zB_OMuj4YmaHAojHTkbl2bNRtWfvUmxz6H-cjmPrU1dYqHl_NribHrKc75bzOxr_PyWewp_u_AWwXbHWx2neRN2uIDDiXXLwPISdnbjXOu6e8KZ4qs-tR42P4x3Gs51KJGKyozKaeighDRuoZ-f565PQAUppahus-UarMSbx4LaOYPXLjKrCjkzdgN0xKa0JFhqJsJfBDu-iN2Key4gyWJhSosaeolOucrZzYdHmj34SsN7OP8WxAE0jm7eiWfQ0nYLaO4MkMnM6CE=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeKDwQ6PQU51GFTN0DQH-mMo5UKui9iaWhmBU5MoslN5ZldqLFduLmT_Rx9k__5INEL9xJ1cbwHGVV5WoIZykpCdwuNPKTIkWcy2tsJ7_IZUI9zOs2dW0ExtpapWrg7PsVN1WpRYRxNj8srHEOUglYle6V5bR8vQ2iRkDNjvsvpk4BgIeDoIkGl0aLdGTGEJDoXrwGOwMimAYZtws2SwGuq5N9WezOT7BeBDfuRT1IHR3cHiUifLnWcLxm7Cd7PhipK-fbMwOlRk2jzbzskUF8YoKhZCeFyWqXutJIdcixTZ91qAp4MSXsmdK9Tb9GS-2GAQdBw8cu3Zk=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeMSCpcxGhBOfZAQ2SFo7_VUUlKcIR3tC2qjV8FQGIkS24bz6nmkWyHy3eDIipZ9fRh8BqNCtjvf5SCCsGZx6uuiCNyz5pYCz73gLE0KPYuaA4eU3ci18RE3mn3pnlZlcZ3pznDc8PlP5UfuQTJ5fL1bsS-3h79TNRGfjqIrHc8uK98-EaEuui_UjKkoNQrDFWJC_CVmc06Sectzsr4c8vT5m8L2TGq4llLl1sJNIlHxndqAPx7n-4jbtWj7DYz_B3dh1tTXtnQbsKlmU68KIpKQvPAJyvz3kzoxmBdVeKwTZOm9MyrOdjZM4vy4Lr_DXpA14tkJsbGHqlaox9CBV-jQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBenOOkROS7wr3xjx4vFejwZTronUZlUyJDz3ZIQ21Bu6AjBsaxGlav9381qNAs8wSdu5VefG9ELSZ2fF0GGOFW79BdlYOjpV6gY8ytyJWQiUXlHLwKeZOiqjRzq4sbXZj9rU0iysMNngi2Lh0M9ehTiuNmok9oGsNQnxA8qlce67g2DspoCjtuw-52tnJoEVrmwcRjUCE9tjTbue2734KV3crtMasXfteq-8jyPvxfvYqCIGOgPH15w_KNuK2ZwXk7vx5fTuTmdSSfrsyMYHvYXd9dYQgNDbCXje4mzOdBrsPS48NzYOOMV4KnyWavKmLrYQ2JCmXyVVg=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBefNOZLhfw6dwa4PC5T9qm493paFxe2Y5kifVSICMDA4obME1ofs6iVVcTezcStEAVXV94SSG_R3SqJ3cAwyBHXe0Vxwi9G4Ye1eeMgU41c9yNdePRdRfycEuZloiYQq6KgKJjaCk9iXnYomvvYJKE8SwBp-HU2a6TQ3O5RRYvdbG1mGwHsDObjECBzlxqSQi8gZ4t6TuA95LPdNPl5k68oo2xnQ7bCd8tv-tshRALcWC2xjD_lt6M5QOcXVJiUHJTittRplt5H1p8iHEFF6Ry5f-bZW6Of7hFNnYTxVnBNC8NrPeld7gqs8PYmL-N9qTthvgxmc8h-0U=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeRnkABydS-YYDgGBJLNUTb_x0MvAgF_9qgMvAo6LP9md07t9nop-SPN0lWAPUFRs6LmEeWh80frKlAZ1jZ9Sc0laXZ5ZIRJcg3p4mnVBvNz7eYuwb7W7N0jcwv5z4Nel3nJotWZjIzZI_2eAQQRTG5UJ1RSLxhCupPE6p0pR3xW8TLofuPZoX3UJvzSROVjRM0ZJYD2IQ7H0gSYB6l4rJV4fjpuE-bsLbUIkLT5WSlwQBu3LJbr7gRNN4dBS_g3hVM9dky8K7fBftT4-v8YFvZAbiqX6WCUnOTtSixaU8-73pvgk7PxuKv04qOFWV6xC-3l31wq4LQGWsd9voiiOLiQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBeBcY_FY2MHrj1I5llfIClwRI8XYoBNPHSVib05uhoq_X78q_IxnPEJ6oH9L_8phY_hYYJU6vgxy5sYi3G6e6xxeBXLCqHXSAqhMUgQvhqTcCJm-rb1DWikF9FUlQWwcUTyCDtZ3_A2nBhuxgaudLRZBs2Vc_qc3rZGLR-J0tF2e8N-X4fp96Rdv3H0FL6C5E_nEuY7TR3Vqf0v3OV48TGfVglEHaGTnvq22vzZyVtZul6KKr-14O9enXKFqYAgsekPGza3pLrQAv76r95_0-E5LdKjfxG0Jb1ToR0MJGxIG9ZM3k1vlnoidYKjUt-beZQvWWORb7NlQIOrLooL0w8Vw==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65wsL1WgyhEBefLOFvmxSKn0ctsCmmb4os32OVpJzg51omeMRNnkOt1spKA6eNvramQbuv1HF0Y884jyiJWRA0sNZzdQZMtXeuKSZql0TueH_fl1YNzRx_rc1JbEaXJZT_fY8_Y7HbXJzHB4hWwRlQjB8hrvi6a517tv9rD2FQYpc2UO0XDYVyeKiNzwfUIXxTMokIAU1f5lBWoKMV0cOJe_Itc3H5PIF613O1wgdQdnxI1SVmZ5KCmxRWNr9colBA3BbE3dKts9UWZa148mywkdJJC-DfZStzZKzdG1n-NzRSDRqdZ7Dv63T9hvKmFhAtDn-zgdbhhdGNihuCfxrJGU=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb6546Xhex_oUb-1GQnpg5EpOaI7rQylOMGo7LtdVdT7oKuCxzgiiUHw59EfwJz_PJPN6gHVHZE-HVHBSZVLylP6rXMGSBPX8FBGUDtv8qtlGdIpEjz0nQmlcvdZlhhevic2aCKpZid04gL&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65324lUWCpLKxuf7OYnWq2iargnuduMKasxucJYu0sql6SHrCXFvY7-pe9TUOujSV6ClMq2D7EL93TP7utym0zSIwN0gWGNHcA9LUIQfbtT9HRNfnx8Z72UM76SV7I_rF1A==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb655ZCJwsKkNcmM635TJRnT4MUEORLZ9oSxMgU9X9Gf_4nXeX4lNtibC3-CMVSMmIoA6kUR71M2FM26oJsAj4cQWYUZhG4O4lG4NH2NTWQQddtWVou9KqPP8mhZW_4m3rO_hHJl1W27AzcAkuBWpaJxohc-41Wt5Nj2th57H0pHhf94QJeOgF1gZE=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001mnowwKOfvr_WPUO_ecToKwT3Ig_zTrKTWV4i46YfELoihCAhjKb65ygDfelotudW1UtiU0ji0v0m7ESzUDlS9vrxgOA2vmhELYc86BlSeHr6WI38lfNNjY7ZUz7j_UDqPFqgrGLaFD7OWy31VYeXISU0IGaTPKY4H74qDhkeYrNWjYpmHUzPy0dmSBlkgz72gHzvyYakYZiPHFQ7UMI5CRXERZ-7K2_Iv16YDyRAz93ZEo9rqkboVrWqlTiMoZkhoPy9MF4WC4U-ZDZxDHopgFRCWFg-sOd8VmwyriDfUYwDsqSajBYv0J4_BJAKg-XZG0MFT9MmWJZAk5hhfjxw9o5ES_ola8tdFQGwizFefCHbYaI-novZFoEgTsrU4wlHbjUboDNvXPF4BrFbpqX7nQ==&c=&ch=
http://visitor.r20.constantcontact.com/email.jsp?m=1103299327124


efforts were not subject to judicial review.  

The District Court ruled that the EEOC's pre-suit conciliation efforts were subject to judicial
review, but granted the EEOC leave to appeal immediately.   The Seventh Circuit reversed,
holding that the EEOC's pre-suit conciliation efforts are not subject to judicial review.  The
Seventh Circuit also found that the letters to Mach Mining were "facially sufficient" to show
conciliation occurred.

The United States Supreme Court granted certiorari.

The Supreme Court's Decision

The Supreme Court began its analysis by confirming that Title VII statutorily "imposes a duty
on the EEOC to attempt conciliation of a discrimination charge prior to filing a lawsuit" and
the duty serves as a "necessary precondition" to filing suit.  Nonetheless, the EEOC argued
that, because Title VII provides no standards to evaluate the EEOC's performance of its
statutory duty, Title VII granted the EEOC broad discretion and deprived courts of any
judicial review over the EEOC's conciliation efforts.   Rather, representations by the EEOC
that such efforts occurred should be accepted without review.  

The Supreme Court disagreed and stated that there is a strong presumption favoring judicial
review of administrative decisions, such as the EEOC's conciliation efforts.  The Supreme
Court further stated that, while Title VII provides the EEOC with wide latitude over the
conciliation process, Title VII still establishes unambiguous conciliation requirements that
must be satisfied before filing suit.   Thus, while the Court did not doubt the EEOC's
trustworthiness, it held that compliance with the law cannot rest in the EEOC's hands alone
and the EEOC's pre-suit conciliation efforts are subject to judicial review.

The Supreme Court next addressed the proper scope of judicial review.  After considering
the reasons behind the enactment of Title VII, the Court held that the appropriate scope of
review enforces the conciliation requirements of Title VII --  that the EEOC must afford the
employer a chance to discuss and rectify the alleged discriminatory practice -- but goes no
further.   To that end, the Supreme Court held that the EEOC must inform the employer
about the specific discrimination allegation and such notice must describe what the
employer has done and which employees (or class of employees) have suffered as a result. 
The EEOC must also attempt to engage the employer in a discussion and provide the
employer with an opportunity to remedy the alleged discriminatory behavior.   Judicial
review of conformance with these requirements (and nothing else) ensures that the EEOC
complies with Title VII, but still "allows the EEOC to exercise all of the expansive discretion
Title VII gives it to decide how to conduct conciliation efforts and when to end them."

The Supreme Court also held that a sworn affidavit from the EEOC stating that it performed
the pre-suit conciliation obligations, but that its efforts failed, will suffice to establish that
the conciliation requirement was met.   Such an affidavit, however, can be rebutted by an
employer affidavit indicating that the EEOC did not provide the requisite information about
the charge or attempt to engage in discussions about conciliation.   Should the employer
submit a rebuttal affidavit, the court must conduct the fact-finding necessary to decide this
limited issue.  Should the court find in favor of the employer, the appropriate remedy is to
order the EEOC to perform the mandated conciliation efforts.



Impact on Employers

This decision is significant for employers because it requires the EEOC to engage in
meaningful and documented conciliation efforts before suit can be filed.   Moreover, the
decision reminds employers that the EEOC's ability to bring lawsuits is not absolute.  The
EEOC cannot bypass the conciliation process and fast track litigation without apprehension
of judicial review.  Additionally, the presence of judicial review over the conciliation process
may allow more employers to informally resolve discrimination charges prior to a complaint
being filed.  

We recommend that employers keep explicit records of all efforts made by the EEOC, or
lack thereof, regarding pre-suit conciliation and retain all documents provided by the EEOC,
from receipt of the notice, to a complaint being filed.   As asserted by the Supreme Court,
this phase is critical to the EEOC's ability to file a claim and may provide a basis to dismiss
the claim if the EEOC repeatedly fails to comply with the conciliation requirement set forth
by Title VII. 

 

The Porzio Employment Law Monthly is a summary of recent developments in employment law.  It provides
employers with an overview of the various legal issues confronting them as well as practical tips for ensuring
compliance with the law and sound business practices.   This newsletter, however, should not be relied upon
for legal advice in any particular matter. 
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