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NO SUCH THING AS A FREE LUNCH
By Deborah H. Share

The Third Circuit recently established the test for
determining whether employees' mealtime is compensable
or not. Babcock v. Butler Cty., 806 F.3d 153 (3d Cir. 2015).
The Court applied the predominant benefit test to
determine that a class of prison corrections officers were not
due overtime pay for their meal period, despite certain
restrictions placed on them during that period.

Background

Sandra Babcock, a corrections officer at a county prison in
Pennsylvania, brought a class action suit against her
employer Butler County ("Butler"). Babcock and other class
members' (collectively "Plaintiffs") claims were brought
under the Fair Labor Standards Act ("FLSA"). Plaintiffs
asserted that Butler did not compensate them for time spent
during a meal break that they believed was compensable,
and that therefore they were owed overtime pay under the
FLSA.

Specifically, Butler corrections officers receive an hour for
mealtime, 45 minutes of which is compensated and 15
minutes of which is not compensated. Although a collective
bargaining agreement ("CBA") between the officers and
Butler mandates the one-hour meal period, the mealtime
hour has certain rules attached to it. For example, officers
may not leave the prison during the period without
permission. They are to remain in uniform. Additionally,
they must be on call and ready to respond in the event of an
emergency.

Employment
Law Monthly

EDITOR-IN-CHIEF

Vito A. Gagliardi, Jr.
973.889.4151

vagagliardi@pbnlaw.com

EMPLOYMENT LAW
ATTORNEYS

Phillip C. Bauknight
Janelle Edwards-Stewart
Marie-Laurence Fabian
Vito A. Gagliardi, Jr.
Thomas O. Johnston
Emre M. Polat

Eliyahu S. Scheiman
Deborah H. Share

Kerri A. Wright

James H. Coleman, Jr.
Retired Justice, New Jersey
Supreme Court

Maurice J. Gallipoli

Retired Judge, Superior
Court of New Jersey

Alvin Weiss

Retired Judge, Superior
Court of New Jersey

STAY CONNECTED

HODN

More on Us



http://s.rs6.net/t?e=C9PjuJyDDaA&c=1&r=1
http://s.rs6.net/t?e=C9PjuJyDDaA&c=3&r=1
http://s.rs6.net/t?e=C9PjuJyDDaA&c=4&r=1
http://s.rs6.net/t?e=C9PjuJyDDaA&c=5&r=1
http://myemail.constantcontact.com/No-Such-Thing-As-A-Free-Lunch.html?soid=1103299327124&aid=C9PjuJyDDaA#fblike
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNnJzkEaep6o2zo1Hv78dTQ9Lk-xzUcPgfIyN3BzKa83hxcEM8wg4rhzDYvvgpkYm8OfMrlGH6OX--EMBvOL9rVq0TWD9VkQR_GdD8cyza9cUoGQLxwhPchFTHGmCE5ijPEfnVzxNm4JQNtOHPmNzJkwLZsfFjFzr_KKv-T73ojsRWc_jyBit8_C-6sVn-paB2ZlEgoyTurirC8x95p2vHYsBsBew0lIKe9nMz18MZgxE_SgoXNLfzMP
mailto:vagagliardi@pbnlaw.com?subject=Employment%20Law%20Newsletter
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNmXS9T6bT2ymZusbwmqv8jvxUW7cqZleSD6Vd9RQrzjxysqlW8A321tsjQ-TJEa1u3iCTWa1ScxdW1FLfoKjdX1n1cxf_TqyvDa4vOPWZ4cAZDVWra6bfzdRysDsTXvJg0fP-mStne5VN09bdrgh9XJSoX7thVD8K8cHF_BF_v6aMgwcrpacXJwVjNMN0l4PYzPF0NNqqM3GUv4tBpaAfMYvsKXnpRKicYCFtP8LirWUun0loeDh_N_UwIO7GmXlUEOySJ61IbGbi7WKyvjt7T2ZTYG8pvLLUY=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNk9m_1tBeL-GbF23zESK9DdPlf4300qh2iie2NrAiu58gE5sHmUahS5O3WIDQmMMpYJ22SLrLeKYQFOAcojHaTeAgbYSYPSLApW2qm7o2CLiMaIBqJfjhPpgV8CioyvlH31kKcnlua-jAfcIo86AkpKjgyxJKEstFfuYYq85_mjB8urCyiZ-jMGR2OOTemvG6r5ZG57d-TVz1ODaHqmhAJjpHj1WuXbZ5Xx_QSYa-pF0jlLbXX45i-q1hmKjJ6KnCE5MxdaIUEzM6nXPj-4mqLEknbMjK8C4Y1-Laz--CPLCw==
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNmaxp37x7dygYsCsVOi5pcfglzt-YYgGrPUd2E1QEh5NEtD84yKXmAN8AWK3iWZ5B9qzUDpeh16JLzWUNVvpbnmF62XZKgdMNIqzR3M3Gpv99_SF5fkdWOmfrsFEUGDg9YZ2AHA2c3DiE9pp5sNzqko8p2iBnT0JzeX2FSpECOEs6reEfp9tvP33XL6Dnc1CAhTM8N_B4xdQPwz1JbGyeSm9FlLwxAD9ojx21HowUypBsfzvdYizknw80ZOM1T3zDzW8tvLk8qX9Kvx3OF9C2tPBaYvG5awhnE4DL3kNVKVBA==
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNnRJnkpFs_fRyd3aX2MD6bTyk8BynSokN1Ej8FldZ1-SjdkrqtWAhIMvh6joPMI8kEDtymgDtnCv3hVNDrHOUZscCQRa8f8aJW785fs6J2jQGMzO2IoIcZvYdGMjRlIaBJBMZoY00jpO16zLP-UOgyHZCaOUDDIDqkt0kWjrZ6rpmVE7gHeV-TnGuz2GYP8kjBYAhX5UYHGOYKaZbcOzpyXBbhKgm00sWJboXZjHa2BayEEaEE9y5ALEKvku4F02y8B52mR726tToChhEY7AP_XjG2zmbLjzQk=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNl6hVQQuLkbS3bgVhrWYrs6yoKF417tHQQ2ZtTbrnVhWK4FUMCvp1MhwlvFwJyvdvBEbB3A9DmuEg_x1Ol4A0PdBkrId2LAfIQj7Z9e4MMwiTsa-Wx-5tPPNZdpVqYS_mHhNWRw12tCv4riKj8skT4LcZd65Bx961cauddjRQqZIQXEiQB9AO62-sfe8F-whEURHKQqmajZ1CKDsmDrbg88oJ5zVNfd9_783wVhz9eOnPEAwWAfgIlA2Ub8SCrZxF7TTIFT22c3NI88orA3kxCvXb0HeBklIT8=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNn7P1Sty-Pxcs1UwefqJPh5yWkQLenLWLTmflKVTH04XUiC7rVF7OaAz6PqaGbt04aF33R1PTwU7Ed_4GBqC2rUHYXY6IKLPGDmy17mAWBbJWsgTDrIdbhxozYnM8LtRraNTZ9R4u093MWE-oRw2HsDPvAUDcU0r3X1p2C2NLSXmc9rsowSYMoaGqR0WOVfT9F3EWGigguixNfa3DxxuZBs4m1Yb777uud9f0h14imvXqTFxB_dgl2WNPk4ja4mz2jkx7aRZWELICF5bG5ts56dI8sR8GtsWiY=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNkvgxjEeKaudeymMRlx3KiRNp2QRXscYmzK1iJM8THvMW-OG_s-7z5ecVJxH9Nh-30w9fHnIy3rvjDMyJRT0DMZuwAUKIg2u_J1baCh2_qb39qOBMD3QuA-1qQdEv_Aj4v8S00X11AqCc6vCaTUJZYe6kwBW0pAx-D7qRqslwcG6m1KdasemLACTS3p2T-LTU-v8UWiF_1O5CoNtbyG6lcd07BFDPeDWGqzB8Mz3YtJcNBmHsFoiGpbrk1oI8riR4jzkEcSOCol-ALz1XE_RPZ59SqHOncNcRo=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNlJMY7HQCIJJrmIQgODfWmbhH0UR6xHfWRigXzBMJXdy2tccS_m6tonBzv-0UT-GwuCcqVmAnF6zD7WHZNYO4qisT9n4XvMIpfHo4yrFX2ptJJCgtBiJSWk-A6PiL5WoAjbYADJnfmqBDo9QtZlLMTjLNe495bakNM9nQC7ONDnFXbW0xxxTlUMHotwO3_empAXH7Ac7WRUQICiZjrBck5cGqDFAptSxlYBH0ctEdhoq9nNTtSZWkhPXGRPG_EjeqF60VPTtmNAefLjJEDS-7xeh_HTs0oZZZQ=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNkGcNelfqpmSi6C_sTC_zJYbtk3UlYgfECkJfcinMTpGLV2LnDbA9SVtbLSWRAQB_noDyiMJdYPaRsSzFc1neo9wUZio54Ln9L9b1YqUM0CVi67zKoprkjylvqx1inU1xYOe3sO0x9ahPd7nW4BaLtUPiw0z6HK3KvrznJB_LAxVxn6yc3Gt5sszDK_S0hEmrwx7zkjBi0CD2PLa2L6pzaKZL__PjU0Dn_N5wogQ-L5USS7LyCTD7EYLEv_MyHp9fYFTb94L1LrvN0vLLoqEKD-N7L4DZNPza0=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNmV_0hzOGcLGO4VsVMxx81ET2EhTxdLPnlFJBBd0hyMNuwwf9x-6MQE8_7ivlc6OBWjWhuOtbFWx6hfFR5RLSDTKicdcuTXHom7ypa_b2YPxXtZzbhzPF4YsoWFO5POTAiMey_6_C6XGgBfrDvAtq6ddXLADwABVziPXJCpWVcHxCrEJZ65kA2BuBSac20JbE96t0de8rxfnnRqr6u1TpfmlKI45PbURcbjz70iyZqXaGavrUsOFUmuvpIxf2Ev5qWaSIjFzDcxq32uf3GuK06WKzEeDwrIi2g=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNm77puCx0UD8C0_bvgMCVtIolt8ksI_oqwz6wmK1q6QbLYlZHV95wzN7BQMkfR7Vt79cCdeEObhaUWJ1gs_r2bTzrBphur8IBxB4EYp2Np5y7yQ0XLMH-YD4SWuPaOvMqui1mbQw1inr-kReBeb8NeK0Qmo-phnnGdSZ14Lkb42iklCMbr2wvNMtm0FuchjiMSs3hVgVbx93MZt-xBgEuWE394nm7HGRCd8UjwLtQarQMMsQlMxfm57f9eI6Vg9yYdW_gm65NBg0opg9Af8AJ96SIL0_w1k-cc=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNkzs2TVhhq1HpwOlDMQyxjSDJiO5L4MhoWCnRkwud4JScyvMkDJAz6xzuoM9e6cQ1p1x0ngYJScXVSfLRIPq5sG46ji_sEzAur2NZVKJR72nX7JnqquOvK2erdUIdABvnV3w4cUHrEnOvaJq_d2IQtBvluBjkFcVdlWGnq8uL--vaEsG79GAIhHsgswF_0O0nYXck9D1oTdGBEN-egYKQWLLAjpKyYhBLr8DOEXNY3uuKi2FJQe26yDaqHFnWUN0MgYP-HbnbA5OqlyiemJsH0LSXhqBVZ2UGg=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNmGpgxDBP0Ukfk7lNW7eSG0wiaMeproWCtYyRvJeO5cN3tcCBcXOsFe9UfZUhhq0L2T7-qY7CJSUaLPbGEqzeAC1K8EJuOZqwDvcSYCbQ9aBw==
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNnpwbmzosR_bIyglS9VPEHUByLZ1R0RKhGWFq9-z7xm9tErkt-BghAIPguJyi_d_Xjav2nCZ6tuuVqOatRgQhzCdG60vYyFhlW7zV1JZVjl9Q==
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNniROuwYSNq_hL_euIZzhZ9xwonAtj_Kfov_8N8RhsMu6g_gOZ7_C_rdOloWycU63JsNkIAQmDMa8iZyuURqLlvVRz8lOdGm44H7kelo45CnS9mFF21YVqDZ2qPkX3QtXwB-q70VDvigCnKQI47Gh4f
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNkWpc_y7p96tpYC1WnLBXlM0x8uOHiO8W4QN9EZYHB8ALRLu5ywBwGv7zSXqjQgGnIxMCWh3vCndDlRfUEq-f_bPgcHQbZIC5V1bLFr2Qs5hSG9wzSEpjpHqOK2fpOn4ZM7WEBNYuCfXHpxDmPnUW3-Alodc8BcsraHxqbAyEg5OckEkH0Zwv8VvbMhVHoc-lx4FaWN-UTl7Q4n2Bp8UqvZfQeBm064kWQwUqwS4YOMyNSl74RrnOdyHOD21NyxFlulvQ2E99pckA1AAqjQA3cVW3VmNc4IsJ0=
http://r20.rs6.net/tn.jsp?e=001VqFSdgHtaNnLMep-8TS0rHHiP3P-qohinpAL1KRkB0iPZz1ZYEujgc2xL2fmmQsoi2L1jDDo_PnZooKLrKdGEOGtL7w_-CcipKqxW6np6TB_ZcMs2SAifCRNwfCH_z7LgJtgmCyIaKYOUtYeNtF4zB6HOumKmrATTMANnxabLr_YRfx6NmCBzUQoNAOBS_VvgAtFkVq8bwjOpyLPgAIixhuNkAY4d9SuZRIlpyWRrh3TNxe8vI6b2EwJPE4z0sG0eKX8XUNYWvVb_mVNCfUgPe5Zt5y2z0cHJnM5uluzOT0eYkKtbYSuWA==

Butler moved for dismissal, and the District Court dismissed
the case, finding that Plaintiffs received the predominant
benefit of the meal period, and it was therefore not
compensable; thus no overtime was owed.

Third Circuit Decision

Initially, the Third Circuit took the opportunity to adopt the
predominant benefit test for compensability, as the Court
had never endorsed a test previously. The Third Circuit
chose between a test that looks at whether an employee is
relieved from all duties during mealtime versus the
predominant benefit test, which looks more precisely at who
retains the primary benefit of the mealtime period. In
adopting the predominant benefit test, the Third Circuit
pointed out that this test is used by the majority of circuits.
Additionally, in this matter, the proper test was not
contested by either party, but rather Plaintiffs argued that
the meal period was compensable under either test.

More specifically, the predominant benefit test looks at
whether the employee is "primarily engaged in work-related
duties during meal periods." The key factor is the extent to
which the employee's time is "spent predominantly for the
employer's benefit or for the employee's." This is a fact-
intensive analysis, with the outcome based on the totality of
the circumstances.

Here, in examining the circumstances surrounding Plaintiffs'
mealtime period, the Third Circuit found the following
factors most telling. Although they must remain in the
prison, Plaintiffs may request permission to leave the prison
during mealtime. Plaintiffs are not forced to remain at their
desks for mealtime either. Additionally, the Third Circuit
found that the CBA provided support for its decision. While
the CBA does not address this specific issue of
compensability, the CBA grants mandatory overtime pay if
the mealtime is interrupted by work activities. Thus, even if
an officer is forced to engage in work activities during
mealtime, he or she would be compensated appropriately
for that time regardless. The CBA is not a dispositive factor,
but rather one factor in the overall fact-based analysis that
leans in favor of finding non-compensability in this case.

The Third Circuit determined that Plaintiffs were not
primarily engaged in work duties during mealtime and that
the restrictions imposed upon them during this time did not
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predominantly benefit Butler. The case was thereby
dismissed.

Note that the decision was 2-1, with dissenting Judge
Greenaway finding that, because discovery had not yet been
conducted, there were not enough facts to dismiss the case.
Substantively, however, Judge Greenaway took issue with
the majority, finding that it failed to grant sufficient weight to
the fact that Plaintiffs are required to be ready, both
physically and psychologically, at a moment's notice to
address emergencies in the prison. This readiness to serve
may itself be work, benefiting Butler, and thus could be
compensable. If officers were not mandated to remain at
the prison during mealtime in uniform in order to assist in
security emergencies, Butler might have to employ other
officers during meal periods for example. Because Judge
Greenaway found that Plaintiffs stated a plausible claim in
his view, he disagreed with dismissal.

Recommendations

Although the Third Circuit affirmed dismissal here, the
analysis of both majority and dissent are instructive for
employers.

To the extent that employers are not compensating
employees for their mealtimes, employers should ensure as
much as possible that employees are relieved from their
regular duties during that time. This also includes relieving
them of any readiness to act, meaning that they are not
expected to be called back to their duties to serve during
uncompensated mealtime.  Where appropriate, permit
employees personal freedoms during their mealtime. For
example, allow them to leave the work site, to run errands,
and to engage in their own personal activities. Do not place
specific restrictions on them (e.g. may not rest or sleep, read
personal materials, change clothing as needed). Ensure that
employees understand what their mealtimes may or may not
entail, and that they do not engage in work duties during
uncompensated time.

The Porzio Employment Law Monthly is a summary of recent developments in employment law. It provides
employers with an overview of the various legal issues confronting them as well as practical tips for ensuring
compliance with the law and sound business practices. This newsletter, however, should not be relied upon
for legal advice in any particular matter.
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