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Betore You Sign

Executive employment agreements: A primer

ost relationships between

employee and employer begin

well. Not all end that way, and for

those that don't, the terms of the
employment agreement take on additional
importance.

Courts deciphering the parameters of an
executive’s employment will first look to the
existence of, and then the terms found in, a
written employment agreement. A judge will
look to the intent of the parties as reflected
in the language of the document. Most times
the court will not look beyond the document
itself, and this is significant for an executive
who believes some terms of his,/her employ-
ment are also defined by conversations not
reflected in the written agreement.

Broadly speaking, employment agree-
ments may be broken down into five major
sections.

Responsibilities of the

Executive
One of the most important parts of an em-
ployment agreement defines the employee’s
title and duties. It is against this section that
the employee’s conduct will be measured.
Satisfaction of the enumerated duties, re-
sponsibilities, and performance milestones
typically correlates directly to compensa-
tion and year-end bonuses. Non-attainment
of enumerated duties and responsibilities
often leads to adverse employment actions.

‘When reviewing the employment agree-
ment, make sure that the job description is
accurate and reflects what you anticipate your
responsibilities will be, or if the agreement
is 2 renewal of 2 prior agreament, what your
responsibilities actually are. Many agree-
ments provide only generalized descriptions
of a CFO'% duties and responsibilities and

bear little resemblance to actual duties and
responsibilities. You should ensure that the
agreement is accurate.

Further, to the extent you have already or
anticipate having an arrangement with yoor
employer limiting your responsibilities in
certain ways, these should be specified in
the agreement. For instance, suppose your
responsibilities do not include a certain
affiliated company, or require you to be
present in the New York office on Fridays,
or anything ekse of a limiting nature. These
limitations should be specified in the agree-
ment to protect you down the road.

Compensation and

Benefits
Mearly all executive employment agreements
contain sections about base pay, perfor-
mance bonuses, executive benefits, sever-
ance benefits, and related compensation
matters. [t is incumbent wpon you to ensure
that the compensation terms reflect the
agreement you reached with your employer.
To the extent you are able to negotiate these
terms, talee care to make the compensation
terms as clear and definite as possible, and
limit or eliminate vagne language that seems
to vest unfettered discretion in the employer.
For instance, are bonuses to be provided
based on the CFO attaining his personal
performance objectives, the company at-
taining its performance objectives, or some
combination thereof? Dioes the employer
have the discretion to change the bonus
objectives mid-year?

Tax consequences are another signifi-
cant issue in any executive compensation
scheme. Certain types of compensation
receive better tax treatment. For instance,
consider the differences between incentive
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stock opticns (“IS0=") and non-qualified
stock options ("NQs"). 1505 are a qualified
source of deferred compensation that are
maore favorable because they are not subject
to ordinary tax if exercised and then held
by the executive for at least one year. If they
are later sold, the gain is subject to more
favorable capital gains rates. However, IS0
are subject to the alternative minimum

tax when exercised and N()s are taxed as
ordinary income when they are exercised. If
an execative has a choice between the two,
it halps to understand the difference when
making a selection.

Executives planning on working across
state lines will encounter a number of
additional tax consequences that could be
mitigated pre-employment by addressing
how wages will be reported prospectively.
For example, if an executive lives in New
Jersey and is commuting to New York, any
wages eamed in NY are taxable in NY and
the executive may claim a credit on his,/
her Mew Jersey return for some or all of the
taxes paid to Y. If the executive is going
to work from a home office for two days
out of a five-day workweek, however, it is
usually more beneficial to have two-fifths of
the wages taxed in NJ and three-fifths of the
wages taxed in NY. Getting the employer to
commit to this up front can save the exece-
tive a lot of headaches. After the employ-
ment relationship is started, the executive
is usually stuck trying to sort this out with
the payroll department, which may be an
DutsoUrce agency:

A related isswe arises when the employer
s loeated in a jurisdiction such a5 New York
City. There are times when the employer
wants the CFO to live in NYC during the
workweek, and the employer will subsidize
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an apartment. In this situation, if a non-
regident taxpayer owns ar rents a perman ent
place of abode (such as a rental apartment),
andisin NY or WYC for more than 183 days
out of the year (even if only in NY/NYC
daily for a very brief period of time), NY ar
YT will treat that executive as a statutory

Learmn more about the authors

employment relation ship,

Dioes the agreement permit termination
without cause, meaning the executive could
be terminated for any reason — or no rea-
son? The alternative is that the executive may

* be terminated only with canse, or, even bat-
* tex, for cartain specified enumerated canses.
resident. If that occurs, NY/MYC will pullall =

‘Without-canse termination could allow an

of the executive income into employer to essentially treat
WY/ NY(C, which can create a the executive as if the agree-
large and unexpected tax bur- NEW —JERSEY ment, and its expected term of
den. In this scenarie, the CFC EDURTS employment, is modifiable at
may be better off having the GENERJ&LL\F the discretion of the employer
employer rent the apartment Is notice required and an
andlet the executive use the opportunity to afforded?
aPuLmL:ThisﬂJxlu:Ji- D]SF'&UDR Diues ﬂJEEuLUEI:iEHUJlIELﬂVE
meatondied  RESTRLTVE meesomimato
mﬂ}emﬁve’ammn EUVENANTS agrj;u;fmﬂ Is aa\rersndmlode o be
pai terminated mid-year,
An additional issue con- BUT WiLL is the emecutive still entifled :
cerns a change-of-control to bomis and other execu-
provision. Broadly speak- ENFGREE tive benefits and awards? Isa
ing, this type of provision THEM limitation on post-termination
protects the executive in the employment (see below) still

event the companys management under-

a CFO could find himself/herself seeking
new employment. A change-of-control pro-
vision cushions the executive by providing
for a specific (typically significant) amount
of compensation. Care should be taken
when reviewing the definition of what con-
stitutes “change-of-control” as well as the
nature af the compensation. For instance,
a provision awarding compensation based
on & formula or other calculation leaves
the amount less definite as compared to a
specific sum.

Termination

In some ways, the termination section of
the employmentagreementis both the most
important and the most overlooked. Mo one
beginning employment wants to consider
whathappens at the end of the employment,
especially if the end does not come well.
However, this is precisely why termination
provisions are so important. Courts parsing
the breakup of the employer /employee
relationship will first turn to this section, as
it defines what the employer and employee
expected and agreed toat the start of the

- valid if termination is without canse?
goes a change in control. In those instances,
. employers willingness to assist {or ability

Other termination issues center on the

to hinder) the employee in the finding of

* subsequent employment.

Treatment of Confidential

Information
Most exzcutive employment agreements
contain provisions restricting the execu-
tives use of the employer’s "confidential
information.” Some merely define what
information is confidential, putlimits on
how the executive may use it, and preclude
the exeantive from divulging it to outsiders.
Given the breadth of information main-
tained by employers, the executive should
look to obtain highly specific and detailed
descriptions of what the employer daims to
be "confidential”

Some agreements also contain what are
called restrictive covenants, These clanses
prohibit the executive from competing
aguinst the employer both during and
after employment, and may take a num-
ber of forms. Some prohibit soliciting
the employer’s customers, vendors, and
employees. Some prohibit working fora
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competitor outright. Mew Jersey courts gen-
erally disfavor restrictive covenants but will
enforce them if they are reasonable in terms
of gengraphic scope and duration. Consider
whether the scope or applicability of the
restriction might be lessaned, or whether
severance should be paid while the execn-
tive is restricted, pacticularly if the execative
is terminated without cause.

Miscellaneous Terms
and Conditions

Employment agreements contain dozens
of other provisions, many of which are
very important. Forinstance, does the
agreeinenl vonbain @ clause reguiniog et
disputes be arbitrated instead of being
heard in the courtsi Does it contain a clanse
allowing the emplover to demote the CFO
to another position but still keep him /her
employed? Does it specify the number of
support staff the executive will have, to
ensure he /she is not overwhelmed by unre-
alistic employer demands and expectations?

Also, there are often provisions tucked
in unexpected places of the agreement that
relate to other sections of the document,
modifying or limiting the other sections.
The bottom line is that the entire agreement
needs to be reviewed and analyzed, both
as to specific provizons and as to how the
provisons inkerrelate,

Conclusion

As should be clear from the above, execu-
tive employment agreements invobve criti-
cal choices. CFOs should seek legal and tax
adwice before agreeng to sign one. And,
although no one expects the worst from

a MewW erm , onz should plan forit by
negotiating the bestterms possible in amy
employment agreement, as that document
willbe central to defining whathappens in
the event of an employment separation. =i+
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