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Has It Changed the 
People’s Second 
Amendment Right  
to Own a Gun?

The U.S. Supreme Court’s Seminal Decision in District of Columbia v. Heller:
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A headline in September 2012 read, 
“Gun Range to Let Shooters Take 
Shots, and Knock Them Back, Too.” 

The article pertains to a couple’s deci-
sion in Georgia to open a new gun range 
where they also serve alcohol.1 Though the  
catchy headline helps sell newspapers,  
the body of the article makes it clear that 
anyone drinking alcohol at this range can-
not drink and then shoot. The business will 
have safeguards to separate the two. Obvi-
ously, this is why gun laws exist: to protect 
the public. 

Gun sales are on the rise. Federal Bureau 
of Investigation records show that back-
ground checks for buyers of firearms and 
explosives across the United States rose 96 
percent between 2002 and 2011, and 14 per-
cent between 2010 and 2011 alone.2 

The ability to regulate guns is well within 
the province of state and local governments, 
and officials seem to be addressing the issue 
of gun registration and ownership responsi-
bly. How wise or unwise the proliferation of 
guns and their regulations may be are sepa-
rate topics not addressed here. Rather, the 
discussion below addresses the right to own 
a firearm in this country in the aftermath of 
the U.S. Supreme Court’s landmark decision 
in June 2008 in District of Columbia v. Heller.3 
The court fully examined the language of 
the Second Amendment: “A well regulated 
Militia, being necessary to the security of a 
free State, the right of the people to keep and 
bear Arms, shall not be infringed.”4

The U.S. Supreme Court held in Heller, 
for the first time, that the people have a con-
stitutional right under the Second Amend-
ment to bear arms without regard to any 
formal militia.5 This right is especially clear 
when a person chooses to keep a handgun 
for protection in his or her own home. It 
has been almost five years since Heller was 
decided, and a few questions come to mind: 
Is the right of the people to own a gun under 
the Second Amendment alive and well? 
How far does the right actually extend? 
What types of gun cases are being heard in 
the courts? Does the right extend to all kinds 
of weapons?

The Case
In Heller, the court addressed a broad law 

in the District of Columbia that prohibited 
handguns. The law went so far as to say 
that people who owned rifles must keep 
them unloaded or bound by a trigger lock 
in their homes. Dick Heller, a police officer, 
wanted to keep a handgun in his home but 
was denied a permit. He challenged the law 
in court on the ground that the law infringed 

upon his constitutional right to bear arms 
under the Second Amendment. Before the 
case reached the U.S. Supreme Court, that 
court had never squarely held what the 
Second Amendment means or how far it 
applies to peoples’ individual right to own 
guns. Heller changed that. 

The U.S. Supreme Court, in a majority 
opinion written by Justice Antonin Scalia, 
explained that the Second Amendment 
guarantees “the individual right to possess 
and carry weapons in case of confronta-
tion.”6 The court observed that the right to 
own a gun actually predates the Constitu-
tion, as the Second Amendment’s language 
stating that the right “shall not be infringed” 
necessarily references such a pre-existing 
right. The court traced the long-standing 
history of the peoples’ right to bear arms for 
self-defense and found that the law at issue 
was unconstitutional because a complete 
ban on a person’s right to keep a loaded 
gun in his or her home interfered with that 
established right. 

The court explained, however, that the 
right to bear arms is not unlimited, “just 
as we do not read the First Amendment 
to protect the right of citizens to speak for 
any purpose.” The court said, for example, 
that “[a]lthough we do not undertake an 
exhaustive historical analysis today of the 
full scope of the Second Amendment, noth-
ing in our opinion should be taken to cast 
doubt on long-standing prohibitions on the  
possession of firearms by felons and  
the mentally ill, or laws forbidding the car-
rying of firearms in sensitive places such as 
schools and government buildings, or laws 
imposing conditions and qualifications on 
the commercial sale of arms.”7 The court 
also wrote that “[w]e think that limitation is 
fairly supported by the historical tradition 
of prohibiting the carrying of ‘dangerous 
and unusual weapons.’ ”8

The ruling was handed down in June 
2008. Since then, courts across the United 
States have been confronted with a variety 
of claims raised by individuals who rely 

The U.S. Supreme Court’s Seminal Decision in District of Columbia v. Heller:

AUTHOR’S NOTE

In Heller, the Supreme Court ruled that the right of self defense is “most acute” in the 
home.i Thus, one question that federal courts have recently addressed, with differ-

ent outcomes, is whether the constitutional right to bear arms exists only in the home 
or if there is a constitutional right to carry a gun beyond the front door. 

On December 11, 2012, the U.S. Court of Appeals for the Seventh Circuit in Chi-
cago, Illinois, ruled that Illinois’s ban on carrying loaded guns outside the home is 
unconstitutional.ii The court wrote that the U.S. Supreme Court made it clear that the 
Second Amendment “confers a right to bear arms for self defense, which is as impor-
tant outside the home as inside.”iii The law’s problem, said the court, is that it amounts 
to an outright ban on the right to carry. Reasonable regulations on carrying a gun in 
public are one thing; banning it completely violates the Constitution. 

 Another case to watch comes out of Maryland, which prohibits carrying guns 
outside of the home unless the applicant shows a “good and substantial reason” to 
carry. In Woollard v. Sheridan, decided in March 2012, a federal court in Maryland ruled 
that “the signposts left by [the] Supreme Court … all point to the conclusion that 
[Mr.] Woollard’s claim to self-defense [outside the home]—asserted by him as a law- 
abiding citizen . . . —does implicate[s] the Second Amendment, albeit subject to lawful 
limitations.”iv The court struck down the state statute because it found that requiring 
the applicant to show a “good and substantial reason” to carry a gun interfered with 
the Second Amendment’s guarantees. The Woollard decision is currently on appeal 
before the U.S. Court of Appeals for the Fourth Circuit in Richmond, Virginia. 

Meanwhile, the U.S. Court of Appeals for the Second Circuit in New York recently 
decided a case the other way, issuing a ruling on November 27, 2012, in which the 
court said that while the Second Amendment covers the right to carry a weapon in 
public, New York State’s licensing scheme, which bars people from getting a license to 
carry outside of the home unless they show “proper cause,” is constitutionally valid.v

Notes: 
iHeller, 554 U.S. 570, 628. 
iiShepard v. Madigan, 12-1788 (December 11, 2012), http://www.isra.org/lawsuits/coa.pdf 

(accessed February 8, 2013). 
iiiId. at 20. 
ivSee Woollard v. Sheridan, 763 F. Supp.2d 462 (2012), www.mdd.uscourts.gov/Opinions/

Opinions/WoollardMemo.pdf (accessed February 8, 2013).
vKachalsky v. County of Westchester, 701 F.3d 81 (2012).
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upon Heller to support their Second Amend-
ment right to bear arms in many contexts. 

The Aftermath
The New York Times reported in March 

2009, nine months after Heller was decided, 
that after the Supreme Court “breathed new 
life into the Second Amendment,” lower 
federal courts have decided “more than 
80 cases interpreting the decision…. So far, 
Heller is firing blanks.” That is, “the lower 
courts [routinely have] upheld federal laws 
banning gun ownership by people convicted 
of felonies and some misdemeanors, and 
by illegal immigrants and by drug addicts. 
They have upheld laws banning machine 
guns and sawed-off shotguns, upheld laws 
making it illegal to carry guns near schools 
or in post offices, and upheld laws concern-
ing concealed and unregistered weapons.” 
The New York Times further quoted a UCLA 
law professor to say that “the Heller case is 
a landmark decision that has not changed 
very much at all. To date, the federal courts 
have not invalidated a single gun control 
law on the basis of the Second Amendment 
since Heller.”9

A well-noted exception to the statement 
that Heller had not impacted many aspects of 
the right to bear arms was the government’s 
power to prevent a person charged with a 
crime, though not convicted, of possessing 
a firearm. In United States vs. Arzberger, a 

criminal defendant was charged with pos-
sessing child pornography. The government 
imposed conditions on the defendant’s bail 
to include that he not possess a firearm. The 
trial court held that the government could 
not do that based on Heller, ruling that “[a] 
year ago, I might well have taken for granted 
the authority of Congress to require that a 
person charged with a crime be prohibited 
from possessing a firearm as a condition 
of pretrial release…. This all changed with 
Heller… [T]here is no basis for categorically 
depriving persons who are merely accused 
of certain crimes of the right to legal posses-
sion of a firearm.”10

Two other cases decided shortly after 
Heller show that changes were afoot in 
Second Amendment law. On Long Island, 
New York, a police commissioner revoked a 
man’s pistol license after his wife died from 
suicide because the handgun had neither 
been properly locked nor rendered inoper-
able in his home. The New York Supreme 
Court held after Heller was decided that 
“the State of New York and its agencies 
are no longer in a position to require that a 
handgun be stored in an inoperable condi-
tion or otherwise locked up if it is otherwise 
legally present in the owner’s dwelling.”11 
And in Cleveland, Ohio, an individual was 
charged with and acquitted of various dis-
orderly conduct offenses. After his acquittal, 
he demanded to have his handgun, which 

the government had seized, returned to 
him even though the gun was not properly 
registered to him. Nonetheless, the Court of 
Appeals in Ohio, citing Heller, wrote that the 
handgun “was not a legally banned hand-
gun, nor was he prohibited from owning or 
possessing it. . . . This court certainly under-
stands and shares the trial court’s concerns 
about dangerous guns in our society and the 
damage and violence they can cause. That 
does not entitle the city, however, to deprive 
a person of his private property without due 
process of law.”12 

Recent Court Cases
As shown by the above cases, the com-

ment that Heller “has not changed much at 
all” was questionable when written and is 
gradually proving to be inaccurate, as shown 
by some recent cases discussed below. 

For instance, the Illinois Supreme Court 
reversed a lower court that had upheld an 
all-out ban on assault weapons, holding 
in June 2012 that the definition of assault 
weapons is unclear. That court ruled that, 
although some guns may be proscribed 
by the law, the law is too broad and, as 
such, infringes upon the peoples’ rights 
to bear lawful arms.13 The court sent the 
matter back for further proceedings in 
light of Heller, concluding that “[w]ithout 
a national uniform definition of assault 
weapons from which to judge these 
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weapons, it cannot be ascertained at this stage of the proceedings 
whether these arms with these particular attributes as defined  
in this Ordinance are well suited for self-defense or sport or would 
be outweighed completely by the collateral damage resulting from 
their use, making them ‘dangerous and unusual’ as articulated  
in Heller.”14 

 The New Jersey Appellate Division ruled in 2012 for the individ-
ual in a case in which the state had argued that the individual failed 
to safely store his weapons in his studio apartment.15 A superinten-
dent entered Mr. Blasko’s apartment to repair some air-conditioning 
vents and noticed many weapons strewn across the apartment. The 
superintendent called the police, who later received a search war-
rant, following which they seized handguns and a shotgun. The 
state claimed that it did not have to return the weapons to Blasko 
after roughly a dozen guns were seized and he was arrested. After 
the charges were dismissed, Blasko petitioned for the guns’ return. 
The Appellate Court observed that he did not have a mental illness, 
had no prior criminal record, and was never involved in domestic 
violence. The state nonetheless claimed that he was not fit to keep 
the weapons, primarily because he had not properly or safely stored 
them in his apartment. Blasko countered that the state cannot, under 
Heller, dictate how a person stores his weapons inside his own home. 
Referring to other cases where the courts have lawfully denied the 
return of weapons, as, for example, in cases involving habitual 
drunkenness, domestic violence, or narcotics possession, the appeals 
court said there was no evidence that Blasko posed a danger. Just 
owning a significant number of weapons and having them strewn 
haphazardly in a small studio apartment did not justify the state in 
refusing to return his weapons. 

After the U.S. Supreme Court decided Heller, legislatures across 
the United States revisited their gun laws and, when needed, changed 
them to address the concerns raised by the court. The all-out ban that 
was held unconstitutional in Heller, for example, was changed within 
the District of Columbia. However, that prompted another lawsuit 
from Mr. Heller.16 This time, he challenged several aspects of the new 
law, including the gun registration process and assault weapons ban. 
This time, however, he was only partially successful. 

The registration process requires, among other things, fin-
gerprints and photographs for identification; that the registrant 
show knowledge of the laws of the District of Columbia pertain-
ing to firearms; and that the registrant specify any business he 
has engaged in within five years, the use of the firearm, where the 
firearm will be kept, and “any other information that the police 
department deems necessary to carry out the registration provi-
sions.”17 The district court upheld all of the regulations because 
the regulations promoted the goals of public safety. The court also 
held that the ban on assault weapons was reasonable, as it put law 
enforcement officials at grave risk given their high firepower. The 
case was dismissed. 

Heller appealed to the Court of Appeals, which affirmed the 
decision in October 2011, but disagreed with a portion of the lower 
court’s ruling as to the law’s registration provisions. The Court of 
Appeals decided that registration of handguns is lawful, but sent the 
matter back to the District Court for further proceedings on the issue 
of registration of rifles, saying that “[t]he record supports the view 
that basic registration of handguns is deeply enough rooted in our 
history to support the presumption that a registration requirement is 
constitutional.” However, the Court of Appeals said that the record 
in the case was insufficient to confirm whether the law’s registra-
tion requirements of rifles were constitutional, in that there must be 
a “close fit” between the requirements and the government’s inter-
ests involved. Thus, the Court of Appeals sent the matter back to the 
lower court for further proceedings to address the constitutionality 
of the rifle registration process. The assault weapons ban, however, 
was upheld, because the court held the evidence showed that a ban 
on assault weapons is likely to promote the government’s interest in 
crime control.18 
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In Chicago, meanwhile, individuals brought a post-Heller chal-
lenge of a city ordinance that required one hour of range training 
as a condition to owning a gun, but also prohibited all firing ranges 
within the city. The ordinance also prohibited handgun possession 
outside of the home, at the owner’s place of business, or having 
more than one assembled and operable firearm in the home. The 
ordinance further had an elaborate registration scheme, including 
requiring that the gun registrant complete a certified safety course, 
but at the same time, prohibited all shooting galleries, firearm 
ranges, or “any other place where firearms are discharged.”19

The lower court denied plaintiffs any relief, finding that they 
had not shown to have suffered any harm. But the 7th Circuit U.S. 
Court of Appeals, in a 59-page decision issued in July 2011, found 
the law unconstitutional. The court said that the right to possess 
firearms for protection “implies a corresponding right to acquire 
and maintain proficiency in their use. That right would not mean 
much without the training and practice that makes it effective.”20  

In March 2012, a federal court in Massachusetts addressed the 
question whether “the people” who are bestowed with the consti-
tutional right to bear arms includes a lawful permanent resident 
in this country. The court said that it does.21 And because it does, 
the court found that the law in Massachusetts was unconstitutional 
because the law makes an assumption that lawful permanent resi-
dents are dangerous and thus not entitled to a gun permit, while 
American citizens, by contrast, are inherently trustworthy. The 
court found the assumption lacked a rational basis. 

Heller Did Not Affect Certain Basic Principles
As noted above, the court in Heller made clear that certain prin-

ciples established over the years are not impacted by its opinion. 
Thus, gun registration laws are often still upheld. In addition, in June 
2012, the U.S. Court of Appeals for the Second Circuit addressed an 
issue implicating long-standing sovereignty of the states to enforce 
their own gun laws. According to that court, Heller did not change 
that aspect of the law. That case concerned Angel Decastro, who 
argued that he was denied his Second Amendment right to own a 
gun in New York, even though he purchased it in Florida and knew 
that taking it into New York was unlawful. Decastro moved from 
Florida to New York to help run a family business. He requested 
a handgun application from the New York Police Department but 
was told by a police officer that, due to a prior arrest in New York, 
he would not be approved. Decastro then went to Florida and 
bought two handguns: a Glock 9mm and Taurus PT92. He was 
licensed to own a gun in Florida. He left the Glock behind in Florida 
but took the Taurus pistol back to New York where he kept it at 
the family business for protection. Decastro was later convicted for 
transporting a weapon from out of state into New York in violation 
of a federal law that makes it a crime to transport into one’s state of 

residence a firearm purchased or obtained in another state, other 
than through a licensed importer, collector, or dealer. In upholding 
the conviction despite Decastro’s Second Amendment argument, 
the Court of Appeals wrote that “[t]he law prohibits the transporta-
tion into one’s state of residence of firearms acquired outside the 
state; but it does nothing to keep someone from purchasing a fire-
arm in her home state, which is presumptively the most convenient 
place to buy anything. The evident purpose of the statute is to stop 
circumvention of state laws regulating gun possession; it does so 
by requiring state residents to comply with conditions of sale and 
similar requirements in their home state. [The law] does not bar 
purchases from an out-of-state supplier if the gun is first transferred 
to a licensed gun dealer in the purchaser’s home state. In light of 
the ample alternative means of acquiring firearms for self-defense 
purposes, [the law] does not impose a substantial burden on the 
exercise of Decastro’s Second Amendment rights.”22

In the District of Columbia Court of Appeals, the court rejected 
the defendant’s argument that a law prohibiting the carrying of a 
pistol without a license violated the Second Amendment. The court 
wrote, in a 2011 decision, that carrying a loaded, concealed weapon 
without a license can be banned by the government. The defendant’s 
conviction stood, as a conviction for “carrying a concealed pistol 
without a license . . . did not violate his constitutional right to keep 
and bear arms.”23 The court observed that Heller does not stand for 
the proposition that concealed weapons laws are unconstitutional.24 

The Court of Appeals for the Fourth District in California recently 
affirmed a conviction of a defendant for violating a law that prohib-
ited the carrying of a concealed dirk or dagger.25 The court there held 
that the law proscribing the carrying of a concealed dirk or dagger 
does not run afoul of the Second Amendment because it is narrowly 
tailored to serve the important governmental interest of preventing 
exposure to the risk of surprise attacks and does not burden the right 
to bear arms in self-defense. 

States also still have the ability and power post-Heller to screen 
people to ensure that they are fit to own a gun. If a person is found 
to be unfit to possess a firearm, the government can lawfully deny 
that person a gun permit. In New Jersey, for example, a man recently 
challenged a decision made by the local police when it denied him 
any gun permit or firearm identification.26 He argued that Heller 
compels the state to issue a gun permit under the Second Amend-
ment. The court held an evidentiary hearing, as required under state 
law, at which time individuals testified regarding the petitioner’s 
fitness to own a gun. The evidence showed that the applicant had 
compulsive and paranoid behavior. The court came to the same 
conclusion the police chief did and denied the permit in the interest 
of public safety. On appeal from that denial, the Appellate Division 
decided that Heller did not impact upon petitioner’s constitutional 
rights because the law in question was not an all-out ban on guns, 
as was the case in Heller. Instead, the Appellate Division ruled that a 
fair hearing had been held as required by New Jersey law to address 
petitioner’s fitness to own a gun, and the trial court is afforded defer-
ence to make factual findings in reaching its conclusion as to a per-
son’s individual fitness based upon the specific evidence produced 
at the hearing. 

That deference to a lower court or gun licensing authority, how-
ever, is not unlimited. For instance, in New York, James Caputo 
applied for a home-premises handgun. He was denied the permit 
from the licensing division because, according to the division, he did 
not have the required “character and fitness” to own a gun based 
upon his prior arrests, including a felony conviction a decade ear-
lier. On appeal to the New York State Supreme Court, Caputo argued 
that, based upon Heller, the matter should be remanded to the licens-
ing division for full consideration of all of the evidence bearing upon 
his individual fitness and character.27 The New York Supreme Court 
agreed and sent the matter back for further proceedings, stating that 
the division’s decision was “arbitrary,” and had been made with 
“blinders on” without proper consideration of all of the evidence, 
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including Caputo’s honorable service in the Marines and almost five 
years of service as a New York City police officer. 

Conclusion
The U.S. Supreme Court deliberately did not address all of the 

contours of the Second Amendment in its landmark decision in 
Heller. It observed that, like all constitutional rights, there are limits. 
There is no constitutional right, for example, to own a machine gun 
or other dangerous weapon, nor a right to carry a concealed hand-
gun in the streets. However, in cases that are not so readily apparent, 
courts across the country, state and federal, continue to refine the 
Second Amendment’s boundaries as new cases emerge in different 
contexts. As a result of Heller, individual rights under the Second 
Amendment continue to develop and are taking shape in the courts 
at a pace never before seen. The cases show that public safety must 
now be balanced with the rights of the individual, and, in certain 
contexts, the scales have tipped in favor of the individual. v
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