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FAT-SHAMING IN
THE WORKPLACE
It’s Not Nice, But is it Unlawful?
by Melanie D. Lipomanis



No federal legislation protects employ-

ees from discrimination due to their

excess weight, and only the state of

Michigan, along with a sprinkling of

local governments, has enacted laws

that explicitly prohibit employers from

discriminating based on weight.3 How-

ever, the Americans with Disabilities Act

(ADA), as amended, and the New Jersey

Law Against Discrimination (NJLAD)

may protect overweight or obese

employees from discrimination in the

workplace, in certain circumstances.

This article examines those circum-

stances and the applicable legal stan-

dards used in determining whether an

overweight employee is a member of a

protected class under federal or state law

and, thus, afforded protection from dis-

criminatory employment practices.

The Americans with Disabilities Act 

as Amended

With a rise in the prevalence of obe-

sity over the past two decades, there has

been a fair amount of litigation involv-

ing discrimination claims based on obe-

sity as a disability. The success of those

claims turns on whether the plaintiff

can establish a prima facie case under the

ADA. In order to establish a prima facie

case of disability discrimination under

the ADA, a plaintiff must demonstrate

by a preponderance of evidence that:

“(1) he is a disabled person within the

meaning of the ADA; (2) he is otherwise

qualified to perform the essential func-

tions of the job, with or without reason-

able accommodations by the employer;

and (3) he has suffered an otherwise

adverse employment decision as a result

of discrimination.”4 As a threshold mat-

ter, the ADA defines disability as “a

physical or mental impairment that sub-

stantially limits one or more major life

activities,” having “a record of such an

impairment,” or “being regarded as hav-

ing such an impairment.”5 Major life

activities include walking and standing.6

The disability must “limit[ ] the ability

of an individual to perform a major life

activity as compared to most people in

the general population.”7

The Equal Employment Opportunity
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According to the Centers for 
Disease Control and Prevention (CDC), approxi-
mately 40 percent of American adults are obese,
which is defined as having a body mass index (BMI)
of 30 or higher.1 Studies also show the prevalence of
obesity is substantially higher among women and
in minority populations.2



Commission (EEOC) has issued interpre-

tive guidance that provides that some

physical characteristics, such as weight

or obesity, can qualify as disabilities if

they are outside of a ‘normal’ range and

result from a physiological disorder. The

EEOC Compliance Manual has indicated

extreme obesity, alone, could meet the

definition of a disability under the ADA.

Notwithstanding the EEOC’s expansive

view, the majority of federal courts that

have considered obesity discrimination

claims have relied upon the statutory

definition of disability and concluded

that obesity that does not substantially

limit a major life activity may not sup-

port a disability claim under the ADA.8

At least one court, the Eighth Circuit

Court of Appeals, however, included the

EEOC’s guidance in its consideration. In

Morriss v. BNSF Railway Company, the

Court specifically held that severe obesi-

ty will not qualify as a disability unless

it results from an underlying physiolog-

ical disorder.9

More commonly, the holdings are

similar to those in Lescoe v. Pa. Dep’t of

Corr.-SCI Frackville,10 in which the Third

Circuit Court of Appeals considered

whether a corrections officer who

weighed approximately 300 pounds was

disabled within the meaning of the

ADA. The plaintiff’s medical records

indicated he was morbidly obese, and

“his lower back and feet become painful

after standing for long periods” as a

result of his obesity. The plaintiff

claimed he was entitled to sit in a chair

while working as a reasonable accom-

modation. The court held the plaintiff

“failed to establish by a preponderance

of the evidence a prima facie case that he

was a qualified individual with a disabil-

ity under the ADA.”11 The court so found

because the plaintiff “did not establish

any major life activities that were

adversely affected by his weight,” or

“that the limitation on the major life

activity is substantial.”12 The District

Court of New Jersey likewise has dis-

missed ADA claims based on obesity

where the plaintiffs’ weight was not

shown to substantially limit a major life

activity.13

The New Jersey Law Against

Discrimination

The NJLAD has been interpreted so

broadly that a large segment of any

workforce within the state will fall with-

in one or more of its protected classes.

As with the ADA, the protections of this

legislation are not afforded to individu-

als based upon weight alone. However, a

claim of obesity discrimination more

likely will survive under the NJLAD than

its federal counterpart, because the

NJLAD definition of ‘handicapped’ does

not require the disability to be ‘severe’

or ‘immutable’ and does not incorporate

the requirement that the condition

result in a substantial limitation on a

major life activity.14 Instead, a physical

disability under the NJLAD must merely

prevent the “normal exercise of any

bodily or mental function.”15

The NJLAD prohibits an employer

from discriminating against an employ-

ee due to their disability or a perceived

disability.16 In Clowes v. Terminix Int’l,

Inc.,17 the New Jersey Supreme Court

refined the federal elements required to

state a claim of disability discrimination.

To establish a prima facie case of disabili-

ty discrimination under the NJLAD, a

plaintiff must demonstrate “[1] that he

was [handicapped], [2] that he was per-

forming his job at a level that met his

employer’s legitimate expectations, [3]

that he nevertheless was fired, and [4]

that [the employer] sought someone to

perform the same work after he left.”18

Thus, similar to ADA claims, the thresh-

old inquiry in a disability discrimination

case brought under the NJLAD remains

whether the plaintiff can establish that

he or she has a condition recognized in

the statutory definition of disability.

There are two distinct categories of

disability: physical and non-physical.19

When addressing obesity as a possible

handicap under the NJLAD, New Jersey

courts have applied the physical disabil-

ity standard.20 To meet the physical stan-

dard, “a plaintiff must prove that he or

she is (1) suffering from physical disabil-

ity, infirmity, malformation or disfigure-

ment (2) which is caused by bodily

injury, birth defect or illness including

epilepsy.”21 Where the existence of a

handicap is not apparent, a plaintiff is

required to support his or her claim with

expert medical evidence.22

The first element, whether the plain-

tiff has a recognized disability, is the dis-

positive factor of the majority of obesity

discrimination cases. As previously
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noted, obesity alone is not a handicap.

The condition must be coupled with

some underlying medical causation, such

as birth defect or illness, or other recog-

nized disability that prevents a normal

bodily or mental function. The following

cases are illustrative of how the foregoing

framework and tests are applied.

The New Jersey Supreme Court first

recognized morbid obesity as a handicap

under the NJLAD in Viscik v. Fowler

Equipment Company.23 Viscik weighed

approximately 400 pounds. She was ter-

minated from her position as a billing

clerk after only four days on the job,

allegedly due to her inability to move

around the office well. There, the Court

found the plaintiff’s “obesity-based

arthritis, heart condition and obstruc-

tive lung disease [were] clearly ‘physical

infirmities’ under the first prong of the

physical handicap test.”24 With respect

to the second prong—that the infirmity

be caused by “bodily injury, birth defect

or illness”—the plaintiff’s expert testi-

fied the plaintiff’s “metabolic condition

is genetic, that she suffered from it since

birth, and that it is a direct cause of the

obesity-based infirmities.” While the

Supreme Court remanded the case due

to the lower court’s erroneous jury

instructions, it agreed with the lower

court’s finding the plaintiff had estab-

lished that her morbid obesity met the

definition of a disability under the

NJLAD, noting “the term ‘morbid’

means ‘diseased or pathologic.’”25 And

that “‘Morbid obesity’ means ‘obesity

sufficient to prevent normal activity.’”26

Recently, in Dickson v. Cmty. Bus

Lines, Inc.,27 the Appellate Division

examined whether a claim of hostile

work environment could arise from obe-

sity discrimination based upon a per-

ceived disability. There, the plaintiff

worked as a bus driver for 10 years. He

was well liked by his coworkers, and he

was a good employee who earned recog-

nition awards from his employer.

Despite weighing between 500–600

pounds, Dickson passed a medical

examination every two years, as was

required by the Department of Trans-

portation to maintain his commercial

driver’s license (CDL). In April 2015, the

physician performing Dickson’s man-

dated medical examination concluded

additional testing was required before

he could recertify Dickson to maintain

his CDL. The physician referred Dickson

to his personal doctor for this additional

medical testing. The employer sent the

plaintiff for a second opinion with

another physician, who reached the

same conclusion. Importantly, neither

of the certifying physicians diagnosed

Dickson with any disability or condition

related to his obesity.

Dickson did not seek additional med-

ical testing and, instead, filed a com-

plaint alleging, among other counts,

hostile work environment based upon a

perceived disability due to his obesity.

Although the plaintiff was undoubtedly

morbidly obese, he proffered no expert

medical report or testimony to survive

the threshold inquiry of whether he

could meet the statutory definition of

disability. The Appellate Division found

the plaintiff had failed to establish his

obesity was caused by “bodily injury,

birth defect, or illness, such as a genetic

metabolic condition that caused” his

obesity. The plaintiff admitted he had

never been diagnosed with a medical

condition that caused his obesity or

taken any medication that could have

contributed to the condition. Nor could

the plaintiff establish that his cowork-

ers’ jokes and comments regarding his

size and weight could be the basis of a

hostile work environment claim. While

the comments and jokes may have been

unkind, they were not severe or perva-

sive, and Dickson conceded he himself

joked about being overweight with his

coworkers.

Disparate Impact

Employers who refuse to hire or pro-

mote overweight individuals may be

exposed to race or gender discrimina-

tion claims based on a disparate impact

theory. As previously noted, the preva-

lence of obesity is higher among women

and minority groups. A disparate impact

claim could be made against an employ-

er who, as a matter of practice, does not

hire or promote people because they are

overweight. This practice may have the

unintentional effect of excluding

women and minorities from considera-

tion in employment opportunities.

Take Away

In the employment context, discrim-

ination against overweight applicants or
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employees may not be fair, but it does

not necessarily violate state or federal

law. As it now stands, employees may

not bring weight discrimination claims

under NJLAD, unless the obesity is asso-

ciated in some way with an underlying

physical or mental condition that con-

tributes to the obesity, or prevents the

normal exercise of any bodily or mental

functions. Nonetheless, an employer

should not make employment decisions

based solely on an employee’s excess

weight unless it is clear the employee

cannot perform the essential functions

of the job, with or without a reasonable

accommodation that would not pose an

undue burden on the employer.

Employers also should not make

assumptions concerning an overweight

employee’s performance or abilities

based upon weight alone. The best prac-

tice is to do an individualized analysis of

whether the employee is capable of per-

forming the essential job duties.

According to the studies, the preva-

lence of obesity among American adults

is not a fleeting problem. Many obese

individuals do not have any limiting

conditions and, in fact, prove them-

selves to be highly productive, success-

ful employees when given the opportu-

nity. Employers seeking to obtain

diversity in their workforce need to be

mindful of their own hidden bias

against overweight individuals in their

hiring and promotion practices.

Employers can discourage so-called ‘fat-

shaming’ and other discriminatory

behavior in their workforce through

education, by including the topic in

their anti-discrimination and diversity

and inclusion training programs. �
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