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EMPLOYEE MISCONDUCT -- HOW MUCH IS IT COSTING YOU?   
 
By Okechi C. Ogbuokiri

For those employers who have been frustrated by the obligation to provide unemployment
benefits to individuals terminated for misconduct, recent changes in New Jersey law and a
recent decision issued by the New Jersey Appellate Division could lower the amount of
funds awarded to such undeserving individuals.  Silver v. Bd. of Review, 430 N.J. Super. 44
(App. Div. 2013) (citing Governor's Conditional Veto Message, S1813, P.L. 2010, c. 37).  

The Unemployment Compensation Law, specifically, N.J.S.A. 43:21-5, now includes a new
"severe misconduct" provision.  Under the current provision, an individual terminated for
"gross misconduct" will be permanently disqualified from receiving unemployment benefits
until the individual is re-employed for at least eight weeks and earns ten times his or her
benefit rate.  Id. Termination resulting from "severe misconduct" will result in
disqualification from the receipt of benefits until the individual is re-employed for at least
four weeks and has earned at least six times his or her weekly benefit rate.  Id. 
Termination resulting from "simple misconduct" will result in an individual being
disqualified from receiving benefits for a period of up to eight weeks.  Id.  

There is a clear distinction between gross misconduct (i.e., the commission of a criminal
act in either the first, second, third or fourth degree) and the other tiers of conduct. 
Despite the intention to bring more clarity to this issue, the Legislature failed to define
"severe misconduct," making it more difficult for employers to assert that an employee is
disqualified from receiving unemployment insurance benefits.  The Appellate Division in
Silver and Tarnowski v. Bd. of Review, 2013 WL 3778170 (App. Div. Sept. 9, 2013),
attempted to provide guidance on what conduct constitutes severe misconduct.  However,
the Court only defined "misconduct" and in turn requires an employer to meet a higher
burden to prove simple misconduct. 

The Facts 

In Silver, a former employee appealed a final decision of the Board of Review of the New
Jersey Department of Labor, which upheld the Appeal Tribunal's decision to disqualify the
former employee from receiving unemployment insurance benefits.  Silver, 430 N.J. Super
at 46.  The former employee worked as a teacher at a county youth detention facility.  Id. 
She was discharged because over the course of her employment she repeatedly failed to
collect ink pens from her students, which posed a safety risk within the school.  On the
seventh occurrence, the county youth facility terminated the teacher.  Id. at 47. The
teacher ultimately appealed her denial of benefits to the Appellate Division, and the Court
reversed the Board of Review's decision.
  
The Court's Decision

The Appellate Division held that "disqualification under N.J.S.A. 43:21-5(b) is warranted
only when the employee's conduct that resulted in his or her discharge had the
'ingredients of willfulness, deliberateness and intention.'"  Silver, 430 N.J. Super. at 52. 
The Court noted that, prior to the amendment, previous courts held that misconduct was
defined as 

http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWXB6wv8GBwgJXe9nj8tWG1TCv-I5VOB8ZGTJ-vT9VyeuOHozBijRREyr9q7UU8kcnXXhgASGPkADnn8TungAgmpbIefEPdKUuhKzcQfakED6W5Y8kq4e2CvtlN2ieu_f4yhSLDyg0yy_EG1i_jaTfQf
mailto:vagagliardi@pbnlaw.com?subject=Employment%20Law%20Newsletter
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWWvEfgkY0JRCscWpE2lJA66hEjh_XAd_MzvTObXs-dqDHWYq8Mzc6c6N3tW8KGqstKn2xOVB4dmYslfQ--rYoaP2DfMy-Rv06yjvMdi8utpIEQ6m0gDvi3bgYRPFl0Yskgros4SRfXOabWjsKiqoeS516l-O9nlDoI=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWVt_tEclECFc2KsnjEKdM61o8_UcqK55Tiqe16NYPjTDr4srVq9G9yMPpve5kFKoIgDe4j9ua5DIOmykUcxAcELx4-DP05MCs0m2pw_ajAfqxp_LHFxfAHLq-DYRrmP7emXAVKIvNKaFUetat2UoFtkJC9ZR3d5S1E=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWUladn2bd6qwkU1nqnwRyw968yScMBs_sOjCb3wvySdBivZmtD6vRv9TyuUjYdD7YZEiCXZkmW9OKw16_Sc0tQaAicqRTX6XM5Nn60R4p0zgrS8UfrKEgHxap9Vo1u9TtL7tcLqxALOPOc_7M3ePtIPmeSvgQvM6Po=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWVfRZwxDsB1u8slUNWQRQ6x_6pP9Oxgk38FZQc2Z3QTaS9dEw2WKivyil0OP8mzvYy5_L_79BYEC9_zsiBEsSH5Tkc3KX2Tk354j_MnuCI_RmLzVWbi3XiG_n5lXUKqb9u5VFn3mmRqPB0o-xqy5m13nU3dP6yKc5M=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWUeQSd_VPUYu8i31bpbJMEPfxEPIHwJgneuALy7VZQKwTKalYnuDDQwnqdVhg56s5MhHry0QYOOj09LCyDH8bnvCbuHSyw4v5UGTZ9kdpsgdV_qVjATn6aooBGKipgaHScrfPkp50qKH4_WYmpO8Uz4lYBGV0S8lT8=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWXFC4ox_ApH1C4Q_u3Hu4ULx6mHUz9oKmVDAanxY7BNa_gCA5KW7KTplY7T5HGvYyJIBul_KkKH-TkL3hY8_apHDdppD6sYwuW_vgIoV_5k0a4RFMlDJq-c6CfpQcFOvOU3pZhhss7WFQGF9dzEsr4T
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWWW6Sf17NLE7cXERXfZjk7uZy0L6vlxuG_N5RGFhA7Ck6EXlkvwPqXfzGsUqYJ5kUzXHoG_u4zXzTgt4mPSjbu2DOXu1nAg51E9zRno64ylhzx8S1EApRWwQUBgAz8m6FCLplUw6OIC3dST56SY0IBT9JyW_3EhGVA=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWVdKclJ84ukn48y04ObDKWQDRLF1OCegLFwd-NOiLUw1H6JL9N497xYvvFg8JxHJVEic5uzbKxqAzHsZKhsLZ9F3Si9rjhqqow6YEkyQRSh190c58cTVdrZzW1icxvOAo1ASrTnm85wpBPMxT5sb7VsFPd7b3ZgmPk=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWVdKclJ84ukn5lnsN0NnFB1VQuNYrnM2oiW6ejkMuZ2BOzwhLQTcvIIK-nHMW5dXmOsW3NcBjURKlc3tsgK0YiR9dns5uC17HnC6DRC_WrjfQm-vN66x95GETfK5EYTSwKCDE6sir9Rl8BkJO3J0Zf9DyZLAvaj8W8=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWW2Ah3Vny4ZVH7FxqVsBUveliqKAia453Pc_KzDEZqseYaHGdoNkXEYNiuRZvfpPhUjIxOtJ7MlfvvvJgWUxbXl3czFNpq4vNbWGnPT-Vg5DEyodlOhQCfSuwlNQAbdeVX_iPYYK3Zi2k0yX5REKXQ4ZR8q9n44Zt4=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWW2Ah3Vny4ZVGeBmYoqSrCshDiKQr3tfX__acK8qC7idxmEV6p1jTlIgpsZgNKUUA6fhWnzZlQfvo5Om85Wyg2UB-q_6GINgNEVD-d0UiPc4iCTFLa5CThHvhy1ddSi8jQCcg1EpiIonnO23gPexJ5E0BeF0RYg1KA=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWVdlUdbGEvhKv-EE1CwAefNDXD7C98hVD3EmNyHP2UwL5ScD7vw2_4688Gqzr-LCOGZEQIYtTcAzHXp87k7iYvgTcDEtmYQPMAiZHy67FnQ9FYeRe-7GDyTNJTiSQTySOO534Qu2nz6TOFqO6_0rL2khE00YdhG13w=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWWjyGuDA6DuzApawKrtt85MEaVjF2pS2xVbJzJ2rPKeIQPg0brgF-ldq8RB-UathWJTL8HlInKt32ciC0sMZWHPju8vr0asg5cMJ-XT3ViNhbsSjcIJTimX4Sz7sk7m4dI4dEH3HA0PlwMPB3h8-0K8
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWXB6wv8GBwgJXe9nj8tWG1TCv-I5VOB8ZGTJ-vT9VyeuOHozBijRREyr9q7UU8kcnXXhgASGPkADnn8TungAgmpbIefEPdKUuhKzcQfakED6W5Y8kq4e2CvtlN2ieu_f4yhSLDyg0yy_EG1i_jaTfQf
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWW9QncnO6uf8Chp-tfhzKSZI7en9ZoO5F9uG14Wynawbr4beLAz8DETFdPIwEunG6q2V7k_8uqmGRzU5WKR1xdKMOmv2C3el2Al4hLDv1Bz8231NbVc3-zF1wAfhmivfTC2oT_Iq9tHokT-q_WWVsyAfSkMVx6_COI=
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWW3ai1C8Eht84T_DcWarxlF01sO11JPPZSy1A2Gpiri-CRZ0U1ObSxqxAzrETB9SCoI2nlSollZkrrU2_SvvPlvH6AzIBiBeROzUOhP27lyFohsA0U_Ns6KcGR7sosmESG9CxqtuQHMy_2bPwWUUtEd
http://r20.rs6.net/tn.jsp?e=0017GSOyXN5uWUZeammyapbv9Rw56aUu3Z0NeBofsHYcpVde2laB5DL1ZmVKPkzsiAq1dUCKzvjqIFM_uNQGuRKmSbDVWVKDP4Q0iOHZCpjPj4=
http://visitor.r20.constantcontact.com/email.jsp?m=1103299327124


an act of wanton or willful disregard of the employer's interest, a deliberate
violation of the employer's rules, a disregard of standards of behavior which the
employer has the right to expect of his employee, or negligence in such degree
or reoccurrence as to manifest culpability, wrongful intent, or evil design, or
show an intentional and substantial disregard of the employer's interest or of the
employee's duties and obligations to the employer.

Id. at 49 (citing 48 Am.Jur., Social Security, Unemployment Compensation, etc. § 38 at
541).  The Court reasoned that, based on the progression of case law, which emphasized a
demonstration of intentional misconduct on the part of the employee, the definition of
misconduct must be more stringent.  The Court outlined two prongs to establish
misconduct: first, the conduct must be improper, intentional, connected with the work,
malicious, and within the employee's control; second, the conduct also must be either a
deliberate violation of the employer's rules or a disregard of the standards of behavior
which the employer has the right to expect.
 
Despite the lack of a statutory or regulatory definition of "severe misconduct," the Court
recognized that the statute did provide examples of "severe misconduct," such as repeated
lateness or absences and repeated violations of an employer's rule or policy1.  However,
the Court opined that the examples failed to include the requirement of a demonstration
that the employee acted intentionally, deliberately, and with malice. Id. at 55-56.  The
Court noted that a repetitive violation of a rule, policy or standard of conduct might
justify a "reasonable inference" that the employee's disregard was deliberate.  However, if
there is evidence to the contrary, then the individual cannot be deemed to have engaged
in misconduct.

In Silver, the teacher demonstrated that, in certain circumstances, she could not comply
with the rule regarding the collection of the ink pens and her violation of the county
facility's policy was done mistakenly.  Because there was no showing of any intentional
conduct, the Court reversed the Board of Review's decision.  

 
 The Bottom Line

 
Although the Appellate Division provides clarity to the definition of "misconduct" in the
context of unemployment insurance benefits, it is still unclear how the courts and the
Department of Labor define "severe misconduct." Hopefully, the Department of Labor will
promulgate regulations that clearly define both "simple misconduct" and "severe
misconduct."  However, in the interim, employers should seek the assistance of legal
counsel to ascertain whether an employee should be disqualified from the receipt of
unemployment insurance benefits.  The list of examples of "severe misconduct" set forth in
N.J.S.A. 43:21-5(b) and the Silver test will assist in determining whether an employee's
actions rise to the level of "severe misconduct."

______________________________________________________________________________________
1 Other examples of "severe misconduct" include, but are not limited to,
falsification of records, physical assault or threats that do not constitute gross
misconduct, misuse of benefits, misuse of sick time, abuse of leave, theft of
company property, excessive use of intoxicants or drugs on work premises,
and theft of time.

The Porzio Employment Law Monthly is a summary of recent developments in employment law.  It provides employers
with an overview of the various legal issues confronting them as well as practical tips for ensuring compliance with the
law and sound business practices.  This newsletter, however, should not be relied upon for legal advice in any
particular matter.
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