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IS IT REALLY WORK IF YOU’RE HAVING FUN?
Shedding Light on the Employment Protections
Afforded to College Students
By: David Disler
Over the years, courts and
administrative agencies have
struggled to properly classify the
³ZRUN´SHUIRUPHGE\FROOHJHVWXGHQWVXQGHURXUFRXQWU\¶V
employment and labor laws. As the U.S. Supreme Court
poignantly observed, the “structure of a university does
QRW¿WQHDWO\ZLWKLQWKHVWDWXWRU\VFKHPH´1 This past year
was no exception, as the entitlements afforded to studentathletes and teacher assistants grabbed headlines. With
the college landscape continuing to evolve, each of these
cases illustrate the increasing complexity in properly
classifying work performed by students.

Student Athletes
The issue of whether college athletes are considered
“employees” of their respective universities rose
to national prominence in 2014 when a Regional
Director at the National Labor Relations Board
(“NLRB”) determined that scholarship athletes on the
Northwestern University football team met the statutory
GH¿QLWLRQRI³HPSOR\HHV´DQGWKHUHIRUHZHUHHQWLWOHGWR
unionize. This matter was appealed to the full NLRB
in August 2015, which used its discretionary authority
to refuse to assert jurisdiction. The NLRB determined
that due to the nature of college football, “in which
the overwhelming majority of competitors are public
colleges and universities over which the Board cannot
assert jurisdiction,” “it would not promote stability in
labor relations to assert jurisdiction in this case.”2
By declining jurisdiction, the NLRB left unanswered
the question of whether scholarship athletes were
employees of the school and what, if any, protections
they could be afforded. However, in September 2016
an Associate General Counsel of the NLRB issued an
$GYLFH 0HPRUDQGXP WKDW KHOG WKDW 1RUWKZHVWHUQ¶V
Football Handbook violated the National Labor
Relations Act (“NLRA”).3 The memorandum began
E\DVVXPLQJ³WKDW1RUWKZHVWHUQ¶VVFKRODUVKLSIRRWEDOO
1
2
3
4
5
6

4

players are statutory employees.” Based on this
assumption, the Advice Memorandum concluded that
team policies that prevented the athletes from discussing
their health, required university approval to speak with
the media, and prohibited negative comments about
the school, were unlawful under the NLRA. However,
a complaint was not issued because Northwestern
voluntarily agreed to change these policies.4
Following the issuance of the Advice Memorandum,
the General Counsel of the NLRB issued a Memorandum
to all Regional Directors, which established the position of
KLVRI¿FHWKDW³VFKRODUVKLSIRRWEDOOSOD\HUVDW1RUWKZHVWHUQ
DQGRWKHU'LYLVLRQ,)%6SULYDWHFROOHJHVDQGXQLYHUVLWLHV
are employees under the NLRA.” Therefore, “scholarship
football players should be protected by Section 7 when
they act concertedly to speak out about aspects of their
terms and conditions of employment.”5 While the opinion
RI WKH *HQHUDO &RXQVHO¶V RI¿FH LV QRW ELQGLQJ RQ WKH
NLRB, it would appear that student- athletes may be
afforded additional protections under the NLRA, despite
being unable to unionize.
Beyond the ability to unionize, one of the most
prominent issues in college sports is whether studentathletes are entitled to be paid. Under the Fair
Labor Standards Act (“FLSA”), employers must pay
employees a minimum wage of $7.25.6 Since college
sports have become a billion-dollar industry, many
have questioned the amateur status of college athletes.
Recently, the Seventh Circuit faced this very question
LQ D ODZVXLW ¿OHG E\ WZR IRUPHU VWXGHQWDWKOHWHV RQ
WKH 8QLYHUVLW\ RI 3HQQV\OYDQLD¶V ZRPHQ¶V WUDFN DQG
¿HOG WHDP  ,Q GHWHUPLQLQJ ZKHWKHU WKHVH VWXGHQWV
were employees under the FLSA, the key issue
ZDV ZKHWKHU WKH\ SHUIRUPHG ³ZRUN´  ,Q FLWLQJ WKH
“revered tradition of amateurism in college sports”
the Court found that student-athletes participated
Continued on page 10
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,Q H[DPLQLQJ WKH LVVXH RI WKH DGPLVVLELOLW\ RI
WKH ((2&¶V GHWHUPLQDWLRQ DQG ¿QGLQJV WKH 6L[WK
Circuit actually held that the trial court is “free to
adopt a general rule that refuses to admit these cause
determinations in any sort of trial, whether to the court
or to a jury.” EEOC v. Ford Motor Company, 1996 U.S.
$SS/(;,6:/DW . The court
QRWHGWKDWWKH¿QGHURIIDFWRZHGQRGHIHUHQFHWRWKH
administrative agency and thus the determinations had
little value. ,G. The concern among most of circuit
courts that follow this “discretion” rule is that the jury
ZRXOG DOORZ WKH ((2&¶V MXGJPHQW WR UHSODFH LWV RZQ
and that this potential outweighs any probative value
that the EEOC determination might have.
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in sports for reasons wholly unrelated to immediate
compensation. Therefore, the Court concluded that
these students were not employees because they
“play,” rather than “work.”
,QUHDFKLQJLWVGHFLVLRQWKH&RXUWJDYHVLJQL¿FDQW
FUHGHQFH WR WKH 'HSDUWPHQW RI /DERU¶V 2SHUDWLRQV
Handbook, which holds that college students
participating in “extracurricular activities” are generally
not considered employees under the FLSA. Notably, the
GH¿QLWLRQRI³H[WUDFXUULFXODUDFWLYLWLHV´ZDVQRWOLPLWHG
to interscholastic athletics, but also included dramatics,
student publications, glee clubs, bands, choirs, debating
teams, radio stations, and intramurals. Therefore, a
natural extension of this holding is that students who
participate in these activities (such as participating in
a school play, orchestra, or newspaper, where revenue
is generated by the school through charging admission
or the sale of advertisements), are also not protected by
the FLSA.7
-XGJH 'DYLG +DPLOWRQ MRLQHG WKH &RXUW¶V RSLQLRQ
but wrote a separate concurrence to “add a note of
caution.” While Judge Hamilton agreed with the
&RXUW¶V UHDVRQLQJ DV LW DSSOLHG WR QRQVFKRODUVKLS
athletes who participated in non-revenue sports, he
ZDVOHVVFRQ¿GHQWWKDWLWVUDWLRQDOHZKLFKZDVODUJHO\
based on the tradition of amateur college athletics,
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Conclusion
Upon review of the case law and the district court
decisions, it appears rare other than in the Fifth and Ninth
Circuits to have a judge admit an EEOC determination
at trial. Most trial courts error on the side of a jury
making the ultimate determination without the aid of
WKH((2&¶VYLHZ6RDVDSODLQWLII¶VVLGHDWWRUQH\LWLV
certainly worth making the argument for admissibility
RI D ³FDXVH´ ¿QGLQJ EXW , ZRXOGQ¶W EHW \RXU WULDO
strategy on it actually making it into evidence.

would extend to students who participated in “revenue
VSRUWV´VXFKDVPHQ¶VEDVNHWEDOODQGIRRWEDOO5DWKHU
the fact that these sports generate billions of dollars in
revenue may lead to a different outcome. Fortunately,
this lingering question raised by Judge Hamilton may
soon be answered. A former University of Southern
California football player recently sued the NCAA and
the Pac-12 Conference, seeking unpaid wages under the
FLSA and state law.8 The defendants moved to dismiss
and a ruling is expected soon.

Teaching Assistants & Research Assistants
7KH KLVWRU\ RI GH¿QLQJ WHDFKLQJ DVVLVWDQWV DQG
research assistants as “employees” under the NLRA
LV UDWKHU FRQYROXWHG  ,Q  WKH 1/5% IRXQG WKDW
student assistants at New York University (“NYU”)
PHW WKH GH¿QLWLRQ RI HPSOR\HHV DQG WKHUHIRUH FRXOG
unionize. However, the NLRB reversed this decision
in 2004 and found that graduate teaching and research
assistants at Brown University were not employees
because they were “primarily students and [had] a
primarily educational, not economic, relationship with
their university.” This decision stood for twelve years,
XQWLO WKH 1/5% DJDLQ UHYHUVHG LWVHOI LQ  ¿QGLQJ
that its original rationale in NYU was the correct
interpretation of the NLRA.
,Q WKH 1/5%¶V PRVW UHFHQW GHFLVLRQ JUDGXDWH
research assistants, graduate teaching assistants,
and undergraduate teaching assistants at Columbia

7 Berger v. Nat’l Collegiate Athletic Ass’n, 843 F.3d 285, 294 (7th Cir. 2016).
8 Dawson v. National Collegiate Athletic Association et al., 16-CV-05487-RS (N.D. Cal.).
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University sought to unionize. The Democraticcontrolled NLRB found that a “common law employment
relationship” existed between these students and the
University because these students “perform services
for, and under the control of, their universities,” which
in turn paid them for those services.9 This decision
was 3-1, with all three Democratic Board members
concurring with the majority decision and the one
Republican Board member dissenting. However, under
3UHVLGHQW 7UXPS WKH ¿YH PHPEHU 1/5% ZLOO KDYH D
5HSXEOLFDQPDMRULW\IRUWKH¿UVWWLPHLQVHYHQ\HDUV,Q
addition, President Trump named the dissenting Board
member (Philip A. Miscimarra) as Acting Chairman
of the NLRB.10  7KHUHIRUH WKH 1/5%¶V GHFLVLRQ LQ
Columbia University may be short-lived.

Resident Advisors
$ EURDG UHDGLQJ RI WKH 1/5%¶V KROGLQJ LQ
Columbia University would also protect students in
all non-academic positions at their universities, such
as lifeguards, campus tour guides, or administrative
DVVLVWDQWVLQWKHFDPSXV¿QDQFLDODLGRUDOXPQLDIIDLUV
RI¿FHV11,QOLJKWRIWKH1/5%¶VGHFLVLRQLQColumbia
University, undergraduate resident advisors at George
:DVKLQJWRQ 8QLYHUVLW\ ¿OHG D SHWLWLRQ ZLWK WKH
1/5%¶V 5HJLRQDO 2I¿FH LQ %DOWLPRUH 0DU\ODQG RQ
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November 29, 2016 seeking to unionize. The NLRB
has yet to issue a decision in this matter; however, if
JUDQWHG WKHVH VWXGHQWV ZRXOG EH WKH ¿UVW UHVLGHQWLDO
advisors to unionize at a private college.12 Naturally,
such a decision will provide further guidance on how
H[SDQVLYHWKH1/5%LQWHQGVWRGH¿QH³HPSOR\HHV´DV
it relates to the work performed by college students.

Conclusion
7KHUH KDYH EHHQ VLJQL¿FDQW FKDQJHV WKURXJKRXW
the federal government under the Trump
Administration. While a President typically must
ZDLW XQWLO D %RDUG PHPEHU¶V ¿YH \HDU WHUP H[SLUHV
to change the composition of the NLRB, President
7UXPS HQWHUV RI¿FH ZLWK WZR VHDWV DOUHDG\ YDFDQW
Therefore, President Trump can immediately alter
WKH FRQ¿JXUDWLRQ DQG SKLORVRSK\ RI WKH 1/5%  ,W
is anticipated that the President will utilize this
opportunity to appoint two management-sided
labor attorneys. Naturally, the views of a majority
Republican NLRB are likely to be far different than
the Democratic controlled Board. However, until the
3UHVLGHQW¿OOVWKHWZRYDFDQWVHDWVWKHLPSDFWRIWKLV
change in philosophy remains unclear.

9 Columbia University, 364 NLRB 90 (August 23, 2016).
10 Who We Are, National Labor Relations Board available at https://www.nlrb.gov/who-we-are/board/philip-miscimarra
11 NLRB Memorandum GC 1701 (Jan. 31. 2017).
12 George Washington University, Case Number 05-RC-188871 (Filed Nov. 29, 2016).

VISIT US ON THE WEB AT:

http://www.ambar.org/tips
11

11

